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5Rethinking to a reasonable degreeJeffrey J. Kyall&frey J. Kroll

"Dr. Smith, does this court and jury have your aasces that all of your opinions will be based upon
reasonable degree of medical certainty in your afexpertise?"

When was the last time you actually gave thouglitégphrase "to a reasonable degree of medical
certainty?" You probably feel compelled to ask vieetor not a doctor's opinions are held "to a realte
degree of medical certainty.” The phrase has besamete that its significance is rarely question&e
beat this phrase into expert's heads like we betdtpincation tables into our children's heads.

Aside from attorneys, do juries even understangtirase? Since many lawyers do not understand its
significance, | would venture to guess that judgasnot comprehend its intent.

Citing a 2009 report on forensic science by thadwal Academy of Science, Edward J. Imwinkelried
recently wrote an article titled "Reassessing Hoyedtts Vouch for Opinions,” published in The Na#bn
Law Journal, March 15, 2010.

There, Imwinkelried recognized that the Nationabdemy of Science has urged forensic experts to
"develop phrasing that is as standardized and ateas possible,” since the "phrase 'to a reasedairee
of scientific certainty' can often be inaccuratésleading and confusing.”

There is no codified requirement that an expepision contain the words "to a reasonable degree of
scientific certainty." Likewise, Federal Rule ofilence 702, as well as the proposed lllinois Rdlle o
Evidence 702, only require that the expert's opisitassist the trier of fact.”

Interestingly enough, "The Genesis & Evolution eflal Uncertainty about 'Reasonable Medical
Certainty," 57 Md. L. Rev. 380, 430 (1998), tratkd origin of the phrase back to Chicago priot280.
There, the author, noted:

"Although its precise origins cannot be determirted,phrase appears to have been generated bifdfis e
of lllinois attorneys to accommodate two inconsistelles of evidence that were adopted almost
simultaneously by the Illinois Supreme Court in &aely years of this century: the 'reasonable-oegta
rule," which prohibited experts from expressingcsiative opinions about damages, and the 'ultinssiee
rule," which prohibited experts from 'invading fm®vince of the jury' by expressing definitive apims on
disputed issues. ... Itis possible that once aty@ihad developed the practice of using the phraskey.
became so habituated to its use that they begacltale the phrase in all hypothetical questionseplato
physicians — including those addressing the isswawasation — without any conscious awarenesstiieat
phrase was not appropriate in this particular carit®7 Md. L. Rev. 380, 407, 416 (1998).

lllinois courts have acknowledged there is "no rmadgithis phrase.” When an expert testifies to "a
reasonable degree of certainty" within a certaidfiit has come to mean that others in the fieddia/

agree with the expert's opinion. If an expert testithat his or her opinions are based upon sjissia
knowledge and experience and grounded in recogmastical thought, "it is of no consequence that the
witness has failed to preface the opinions 'withireasonable degree of medical certainBoinguez v.

St. John's Hospitak60 Ill. App. 3d 591, 595 (1st Dist. 1993) (findia doctor's explanation for his level of
certainty to be a relevant and competent synonyrwithin a reasonable degree of medical certaity”
Yet, the phrase lives on in lllinois.



In fact, no lllinois rule specifically requires thise of the language. Even with the potential ccalion of
the lllinois Rules of Evidence modeled after theétal Rules of Evidence, the phrase is nowhereto b
found. The proposed lllinois Rule of Evidence relyag expert testimony states:

Rule 702. TESTIMONY BY EXPERTS

"If scientific, technical, or other specialized kviedge will assist the trier of fact to understane evidence
or to determine a fact in issue, a witness qualiéie an expert by knowledge, skill, experiencenitng, or
education, may testify thereto in the form of amam or otherwise."

See lllinois Supreme Court's website at
http://www.state.il.us/court/SupremeCourt/PublicaHegs/2010/Ill_Evidence/Prop_ILEvidence_Rules.pdf.

No doubt intentionally, the proposed rule doesawohpletely mimic Federal Rule of Evidence 702, as
adopted in 2000, which included speciiaubertlanguage, including that a qualified expert mayitg to
assist the trier of fact if: (1) the testimony &sbkbd upon sufficient facts or data; (2) the testyne the
product of reliable principles and methods; andli§8)witness has applied the principles and methods
reliably to the facts of the case. Fed. R. Evi®.70

Since lllinois has been one of the few states witlodified rules of evidence, we still follow te@ndard
set forth inFrye v. U.S.293 F. 1013 (D.C. Cir. 1923). The use of finge test as the lllinois standard was
reaffirmed by the lllinois Supreme Court@onaldson v. Central lllinois Public Service Ct99 Ill.2d 63
(2002).

TheFrye standard, or "general acceptance" test, stateigritgfic evidence is only admissible at trial et
methodology or scientific principle upon which thginion is based is 'sufficiently established toéha
gained general acceptance in the particular freldhich it belongs."Donaldson 199 Ill.2d at 77.

Thus, while in federal court the trial judge serasgyatekeeper when it comes to expert testimdmgis
has rejected that position for judgés.at 78-79.

Instead, the Illinois state court trial judge'sercd more limited, applyingrye only if the scientific principle
technique or test offered by the expert to suppisror her conclusion is "new" or "noveld. As a
consequence, judges liberally allow the admissidipare opinion testimony" based upon an expert's
personal experience and training developed viacelirexperiencegNoakes v. AMTRAK363 Ill. App.3d
851, 858 (1st Dist. 2006).

With the potential adoption of an evidence ruleikinto Federal Rule 702 in lllinois, it will be teresting
to see if and how the manner in which expert testiyns admitted will be affected. | am more curious
however, to know what it will it take for lllinoiewyers to abandon the phrase altogether.

Do | feel comfortable advising experts in my caibes they no longer need to use the meaninglessphr
so long as their testimony is based upon specthknewledge and experience or generally accepted
science? Personally, | do not know if | am "bramewgh" to avoid asking the meaningless phrasanl
state that with "a reasonable degree of legal iogyta

Ultimately, it is the cross-examiner's functiompt@be the basis for the expert's opinion testimény.
successful trial lawyer is never satisfied witlréasonable degree of medical certainty" as a basen
opinion. Generally, lawyers and judges are not ggpe the area of forensic science. The forensense
community's steps toward presenting a unified matméanalyze evidence and coherently report their
findings in the courts" will ultimately make ourye easier in the long run, providing us with tinnel a
energy to instead focus on winning cassee,"Strengthening Forensic Science in the United StatePath
Forward," National Academy of Science, 2009, p.. Tlirial lawyers should all embrace the forensic



community's efforts.
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