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Closing Arguments in Civil Trials: How Far Can Lawyers Go?

It’s important to know what is and is not permissible in closing arguments, not
only so you won’t say something you shouldn’t, but so you won't fail to say something
you should. This article analyzes the case law governing the scope of closing argument
in a civil trial, which a look at what is and is not permissible.

1. Introduction

Closing argument is a highly emotional point in any trial. It is not uncommon for
trial lawyers to become caught up in the argument to the extent that something
regrettable, i.e., reversible error, occurs.

By knowing the bounds of permissible argument in a civil trial, you can maximize
your persuasiveness to the jury. This article explores the permissible bounds of closing
argument.

I1. Scope and Character of Closing Arguments

An attorney must confine closing arguments to matters in evidence,' though
lawyers have broad latitude in drawing reasonable inferences from the evidence.” They
also have wide latitude in choosing which subjects to address and which persuasive
techniques to employ.’

The scope of argument to the jury is left largely to the trial court’s discretion. The
trial judge observes the demeanor of counsel and the general trial atmosphere, and thus, it
is thought, is better situated to determine the effect of prejudicial remarks during the
course of closing arguments.* It is error for counsel to use profanities in closing
argument’ unless such language is material to an issue in the case. Nor may lawyers
express their personal beliefs about the case or vouch for witnesses during closing
argument.’

Failure to object to the opposing counsel’s remarks during closing statements
constitutes waiver of the objection.” Even so, if counsel engages in conduct so
prejudicial during argument that the other party cannot receive a fair trial, a reviewing
court might assign error even though no objection was made and no ruling preserved in
the trial court.®

Thus, you are not required to make repeated objections to improper arguments if
the trial court’s attitude is clear and repeating the objections would tend to prejudice the
jury.” The trial court is in the best position to make rulings on potential errors objected to



during the trial, including closing arguments, and such rulings will be upheld unless there
is a clear abuse of discretion.'’

If an improper statement is made, the trial court must cure the situation by asking
the jury to disregard the remark.'" That usually eliminates any error, but not if it
reasonably appears that the improper argument has influenced the verdict.'> The lesson is
that you must pay close attention during closing argument and object when an improper
statement is made; otherwise, the error is waived.

III.  Emotional Appeals to the Jury
A. Asking the Jury to Put Itself in the Place of a Party

In Brandt v Wabash R. Co.," an appellate court held that it was error for counsel
to ask the jury to put itself in the place of his client. The court reasoned that the
plaintiff’s appeal to jury sympathy in closing arguments deprived the defendant of his
right to a fair trial in light of the cumulative effect of the remarks.'* This argument
caused the jury to identify with the plaintiff and made subjective deliberations rather than
objective deliberations to which the parties are entitled.”” Therefore, the broad latitude
permitted during closing argument does not extend to asking the jury to put itself in the
“shoes” of a party.'®

Conversely, it is not improper to rhetorically ask whether a reasonable person
would have acted similarly to a party of a lawsuit. In Bruske v Arnold,"” the Illinois
Supreme Court ruled that asking the jury if they would have acted the same as the
defendant immediately prior to the accident was not designed to make the jurors
sympathetic to the defendant’s case. Rather, the request “seem[ed] perfectly consistent
with the ultimate task of the jury; namely, to apply ‘the reasonable man’ standard to the
defendant’s conduct.'® Although no objection was made, the appellate court noted the
remarks were not “so inflammatory and prejudicial as to deteriorate the judicial process’
and require a relaxation of the waiver rule."

In Copeland v Johnson,”® defense counsel argued,

Now I don’t know if any of us have ever been faced with these
circumstances, but the only thing that I ask you as the one representing the
defendant in this case is to place yourself in the same circumstances and
ask you what would you do. And if you find yourself with the same
results that happened here, I think that you must say that she used ordinary
care and she was not guilty of negligence.”'

The plaintiffs made no objection and, hence, any error was waived. From a
practical standpoint, be careful how you argue this concept to the jury. When in doubt,
use the “reasonable person” standard. If you oppose such an argument, object to preserve
your record.



Addressing a juror by name in closing argument is improper and impermissible.*

B. Appealing to the Jury Based on the Ethnicity or Financial Status of Either
Party

References to client’s race and/or financial status are not per se error but may not
be made to arouse prejudice.”” In determining whether they were, the court must decide
if they were relevant to issues of the case or simply calculated to arouse prejudice in the

jury.

For example, in Lagoni v Holiday Inn Midway,”* the court concluded that
comments regarding the defendant’s national origin and immigration from Pakistan were
not prejudicial because they did not constitute attempts to interject the defendant’s
nationality into the case. The court reasoned that the jury already knew the defendant’s
national origin from a prior examination by his attorney.*

In Ramos v Pankaj,*® it was not error for counsel to refer to the defendant’s
mastery of the English language because it was not designed to embarrass or belittle
plaintiffs or their counsel. Comments regarding the race, religion, or nationality of either
party are not prejudicial when it had been an issue in the case but may be prejudicial if
they are introduced in an attempt to invoke jury sympathy or prejudice.”’

If the financial status of a party is raised to appeal to the jury, the argument is
highly improper.”® When only compensatory damages are recoverable, the financial
conditions of the parties are irrelevant.”’ In Eizerman v Behn,”® counsel for the defendant
stressed his client’s “poverty and the impossibility of their paying a large judgment.”
The court recognized that the remarks were improper but did not declare a mistrial
because they were invited by remarks made by the plaintiffs and no prejudice took
place.’’ Similarly, it is improper to argue that plaintiff’s counsel was asking for a large
damages award.*

In Northern Trust Bank v Carl,” repeated references to the plaintiff’s “Mercedes
Benz” were not improper because the car was in fact a Mercedes Benz. Moreover,
counsel’s use of the phrase “poor truck driver” was found to be inadvertent and not
designed to mislead the jury.

Although it is improper to stress the financial position of a party to the litigation,
it is not error to discuss a party’s financial position by revealing his or her occupation.**
In Delany v Badame,” defense counsel did not prejudice the plaintiff by arguing that he
was a student. Counsel may not, however, refer to the impact of the case on a client’s
professional reputation in an attempt to excite jury prejudices.*

Typically, the residence of a party is not relevant. The Wisconsin Court of
Appeals held it was improper for a party to argue the plaintiff’s residence status in a
personal injury trial.>” Such information can only mislead the jury.



As a general rule, it is highly improper to deliberately state in closing argument,
either directly or through insinuation, that the defendant carries insurance®® or that a party
is not insured.”” Neither the defendant nor defense counsel can bring out that fact and
then move for a new trial or reversal on appeal. Counsel may not take advantage of his
or her own misconduct.

C. Appealing to the Jury Based on the Nature of the Case

Counsel may not appeal to a jury’s passions based on the nature of the case. For
example, in Zoerner v Iwan,” the second district appellate court reversed a judgment
based on comments by counsel that “urge[d] the jury to reach a certain verdict because it
would send a message against drunk driving and not reward plaintiff for antisocial
behavior.” Counsel argued that “denying plaintiff recovery ‘will not reward somebody
for drinkng and driving on the county highways’ and get them ‘hundreds of thousands of
dollars.”

Although the plaintiff did not object, the court relaxed the waiver rule because the
remarks were sufficiently prejudicial to the plaintiff to warrant review.* The court noted
that the remarks “clearly appealed to the jurors’ sense of moral outrage with an argument
that had no bearing on the case — a tactic hardly directed at helping the jury impartially to
resolve the fact questions presented to it.”*’

IV.  Permissible Argument on Liability

Where the issue of liability is close and the jury might reasonably return a verdict
for either party, the trial must be conducted in an orderly manner so that the jury will not
be improperly influenced.** It is improper for counsel to attack corporations in a way that
incites prejudice in the jury.*

In Wellner v New York Life Ins. Co.,"° the first district appellate court held that it
was error for the plaintiff’s counsel to refer to the vast resources of the corporate
defendant. The court appreciated that while “it may be common knowledge that the
defendant is a company of vast resources, it does not justify emphasis of that fact in an

argument to the jury, which can only have a tendency to prejudice the jury against this
defendant.”’

Similarly, in Bednar v Commonwealth Edison,” counsel for plaintiff attempted to
“demonstrate during closing argument that a substantial award of damages in this case
would have a minimal effect on the rate-payors’ utility bills.” The court ruled that this
argument was improper because it appealed to juror prejudices toward the corporation’s
vast resources.”

In Panelle v Chicago Transit Authority,” it was improper for defense counsel to
argue that the CTA would go broke if it paid all the claims filed against it. The Illinois
Supreme Court held that these remarks went beyond the merits of the case because
nothing in evidence or in any arguments by counsel related to the defendant’s ability to



pay a judgment entered against it.’' To constitute reversible error, the language
complained of must be reasonably understood to refer to the financial status of one of the
parties, and it must result in prejudice to the complaining party.>>

It is improper to refer to judgments awarded in other cases against a defendant.>
In Stennis v Rekkas,”* plaintiff’s attorney referred to a case involving Texaco in an
attempt to appeal to the jury. The court held that it was error to make such a reference,
but because the verdict in the case at bar was not in the $60 billion range as in the Texaco
case, the comment did not warrant a new trial.

The same rationale applies when plaintiff’s counsel refers to similar claims waged
against the defendant. Moreover, it is error for counsel to tell the jury what he had done
in other cases having no relation or pertinence to the case at bar.”> Illinois courts have
consistently found it improper to argue to the jury the results of other non-pertinent
lawsuits.

Attacks on a party used to persuade the trier of fact to find for a party are
improper in closing arguments. For example, in Hickey v Chicago Transit Authority,’®
counsel for plaintiff said in his argument to the jury that “CTA employees had been
working the plaintiff over.” This remark implied that the CTA was putting pressure on
the plaintiff by improper means.”’ The comment was improper. It is also improper for
counsel to relate a loan or settlement agreement to liability and damages in an attempt to
excite jury prejudice.”®

Counsel’s primary responsibility is to be an advocate for the client, and lawyers
are granted considerable latitude in doing s0.”” A defense attorney may note that another
defendant is liable for the plaintiff’s injury; however, he or she cannot attempt to place
the blame on a party not involved in litigation. In Downs v Camp,” the court held that
the defendants were entitled to argue that a party who settled with the plaintiff was at
fault; however, it was improper to argue that this party was not sued.

V. Analogies Involving the Burden of Proof

In most cases, jurors are non-lawyers. Therefore, you should speak clearly and
free of legalese. If you discuss a legal concept, you should first translate it into English.
In defining burden of proof, however, how far may you go in using analogies to educate
the jury?

A lawyer in a civil lawsuit may use a “scales of justice” analogy when addressing
the burden of proof.®’ A similar argument was made in Stennis v Rekkas,”> where the
plaintiff’s attorney attempted to make a “balance-beam scale” argument to compare the
civil and criminal burdens of proof. This argument was permitted as the court instructed
the jury about the law after the closing argument.”> Therefore, it is proper to make a
“scales of justice” or “teeter totter” analogy to educate the jury about the civil burden of
proof.



In Burns v Michelotti,** defense counsel analogized plaintiff’s burden of proof to
three separate mountains. Despite plaintiff’s objection to the argument on grounds that it
distorted the burden of proof, the court allowed it because it was not unduly prejudicial
and any prejudice was rebutted by counsel for plaintiffs.”> The mountain analogy,
however, seems to more accurately represent a criminal “reasonable doubt” than a civil
“more probably true than not” burden.

VI.  Use of Exhibits in Closing Arguments

Lawyers may use exhibits to illustrate the closing argument if they are not
misleading to the jury.® In Caley v Manicke,”” counsel was permitted to prepare a chart
listing each element of claimed damages with specific sums of money next to each
category.

However, as the court noted in Martin v Zucker,68 not all uses of a chart are
proper. There, plaintiff’s counsel used a chart outlining the elements of his client’s
damages; however, because the plaintiffs did not receive bills from all of the defendants,
counsel placed question marks next to those defendants on the chart.”” The defense
objected to the use of the chart because the question marks would imply an admission of
liability by the defendants who failed to tender medical bills.” The objection was
sustained by the trial court and affirmed by the appellate court, which stated that “[b]y
refusing to permit the question marks, the trial court avoided, rather than committed,
prejudicial error.””!

Using photographs in closing arguments is also permissible.”” In LeMaster v
Chicago RI. & P.R. Co.,” plaintiff’s counsel used photographs in a closing argument to
illustrate the plaintiff’s permanent physical condition. Counsel pointed to the photograph
numerous times while commenting on the plaintiff’s condition.”

The first district appellate court noted that it is within the discretion of the trial
court to permit the jury to take into its deliberations those objects properly admitted into
evidence.”” It is the function of the trial court to balance the probative value of the
evidence against the prejudicial effects.”® Ultimately, the court allowed the use of the
photographs in counsel’s closing argument because they accurately depicted the extent of
the plaintiff’s injuries without elaboration or passion and were not gruesome.”’

VII. Permissible Argument on Damages
A. Per Diem Arguments

In Caley v Manicke,” the Illinois Supreme Court held that per diem (i.e., “by the
day”) arguments on damages were improper. Counsel for the plaintiff argued to the jury

that damages for his client’s pain and suffering should be awarded on a per diem basis.”
In his closing argument, he stated:



“Now, let’s put in (sic) into hours in the last two years. Let’s
confine it to a per diem type of situation. It is logical to say that he is
entitled to ten dollars a day up to today? That isn’t one dollar an hour for
suffering. It is less than one dollar an hour, and is that unreasonable? If
we said that, that would be fifty-one hundred dollars, which would being
(sic) us up to today.”*

“that would be 8760 days and at $1.00 a day instead of $10.00 a
day, figuring at 8760 days, you would have the figure for future pain. So
we would give him eight thousand seven hundred and sixty dollars for
future pain.”™!

The supreme court held per diem arguments improper, but did not forbid lawyers
from suggesting a total monetary award for pain and suffering, because such an argument
is less misleading than a per diem argument.

Courts are less likely to find reversible error if counsel’s use of per diem is only a
minor part of the argument and is being used to suggest to the jury what the plaintiff
believes is fair compensation for his or her injuries.*” In Watson v City of Chicago,
counsel argued “[the plaintiff] has roughly 49 years of pain. If you calculate a total of
$49,000 for 49 years, you think about that.”*

The trial court found that this argument amounted to the type of mathematical
formula found in Caley, but the first district appellate court found it distinguishable from
Caley.* The court reasoned that counsel never used a mathematical formula because he
did not ask the jury to multiply a sum of damages by the plaintiff’s life expectancy.

Conversely, he properly suggested a lump sum figure for pain and suffering in
conjunction with the plaintiff’s life expectancy.® He did not argue a per diem formula as
detailed as that in Caley, and it was not improper to argue a lump sum award in
connection with the plaintiff’s life expectancy. Additionally, the court was not “aware of
any cases which interpretfed] Caley as prohibiting any relationship between life
expectancy and the amount of damages requested, nor [did it] believe that such a broad
interpretation is possible or logical.”

The willingness of modern courts to distinguish Caley is also seen in Friedland v
Allis Chalmers Company of Canada.®’ In closing argument, counsel stated:

“I propose to the jury of $7,500 per year for the rest of his life, to cover
not just the better times he is able to exist [sic] with a lesser amount of
pain today, but to cover for the future as well as when the pain for the
degenerative process will be there *** at 48.7 years times $7,500 that
figure equals $365,250.”%

The court noted the argument “did not approach the comprehensiveness of the
argument in Caley; counsel did not assert that this was the only correct approach for



computing damages.” Counsel recommended the figures to the jury based on what he
thought would be reasonable compensation for the plaintiff’s injuries, not as the ultimate
answer as the lawyer did in Caley.”® Moreover, defense counsel did not object to the
argument at the time of trial, and this issue was not so prejudicial as to relax the waiver
rule on g;)peal.91 Thus, Friedland falls within the exception to Caley as established by
Watson.

The Caley ruling is narrow and applies only when the fact situation is markedly
similar. Courts permit references to per diem arguments by counsel who introduce lump
sum figures for damages in conjunction with the plaintiff’s life expectancy. Additionally,
courts allow per diem arguments when counsel makes it clear to the jury that the figures
presented are merely suggestions about adequate compensation for the plaintiff’s
damages. When used carefully, per diem arguments can help trial attorneys present their
damage cases to the jury.

Although counsel can argue for a lump sum award, it is error to argue that the
proceeds from a settlement between the plaintiff and another defendant adequately
compensate the plaintiff.”> Further, it is error for defense counsel to argue that the
interest earned from a verdict would accommodate the plaintiff for life and leave the
principal intact.”* Similarly, it is improper for defense counsel to argue or insinuate that
plaintiffs were asking for more than they expected to be awarded.” From the plaintiff’s
perspective, both arguments should be considered as motions in limine.

B. Medical Testimony

In most civil casts, medical testimony plays a significant part in helping the jury
determine the value of a case. It is improper for the defense to argue that the plaintiff did
not call a treating doctor to testify at trial.”® Additionally, it is not err error for plaintiff’s
counsel to refer to the plaintiff’s fear of future operations, provided the proper
foundation is in place.”” However, it is improper to misrepresent a client’s potential for
future medical complications to the jury in closing argument.”®

C. Damage Analogies in Closing Arguments

Analogies and stories can help illustrate complex legal doctrines or calculate
damages.” Lawyers need not parrot legal language as it is written in books but may
speak in plain language that the jury understands.'® A trial attorney may demonstrate his
or her argument with reference to history, personal experience, fiction, legal experience,
and/or logic'”' and may analogize a client’s injuries to objects of known value to give the
jury direction in awarding damages.'%*

In Dotson v Sears, Roebuck and Co.,'” counsel attempted to illustrate the gravity
of the plaintiff’s injuries by noting that horses, paintings, and computers are frequently
bought and sold for millions of dollars. The court held that this argument was proper.'®*



In Goad v Evans,'™ plaintiff’s counsel suggested to the jury a total monetary
amount for his client’s non-economic injuries and noted they “were equivalent to the
losses sustained by the owner of a destroyed car or were equivalent to the value of a race
horse.” The court held that this argument did not constitute prejudicial error because the
size of the jury’s verdict did not convince the court that the comparison resulted in an
excessive verdict in Goad’s favor.'”® Plaintiff’s lawyers should take care not to equate
the injuries with objects of value; instead, they should illustrate by analogy the magnitude
of the injuries or loss by comparing it to objects of value, such as a race horse, computer
or painting.

In Wofford v DeVore'” counsel prefaced the closing argument by emphasizing
the sanctity of human life. In support of this argument, the attorney pointed out that the
government spends millions of dollars to guarantee that space travelers return to the earth

safely.'” The court held that the argument was proper to show the value of a human
life."”

VIII. Comments on Expert Witness Credibility in Closing Arguments

Attorneys may question the credibility or judgment of a witness if they have
legitimate grounds, but they may not use inflammatory language to stir up jury prejudice
or insult a witness without cause.''® In Cecil v Gibson,111 defense counsel referred to the
plaintiff’s attorney as a “slick attorney from Chicago” and a “slick hired-hand” and called
plaintiff’s medical expert witness a “sidekick™ and a “right-hand man.”

He further compared the relationship between the plaintiff’s attorney and the
expert witness to “Cisco Kid and Poncho” and “Mat(sic) Dillon and Chester.”''? The
court found the remarks were sufficiently prejudicial and inflammatory to constitute
error.'?

Not all references to the opposing party’s expert witness are error.'* For
example, in Ellington v Bilsel,'" opposing counsel argued that the medical expert was a
“polished witness” who “presents himself very well” and who was a “very bright,
intelligent man,” and “a performer.” The court noted that these remarks did not give rise
to the same level of prejudice as the “torrent of inflammatory statements made by counsel
in the Cecil case” and therefore did not require reversal.''®

Additionally, counsel may comment on the opposing party’s expert’s background
and history of testifying in lawsuits. Opposing counsel may argue to the jury that an
expert witness is distorting the trust for financial gain or regularly testifies for plaintiffs
or defendants.''” Counsel is also permitted to tell the jury how much money the expert
witness is receiving for testifying; however, it is improper to imply that the expert’s
opinion is being purchased.'”® Courts are more likely to grant a new trial if numerous
improper and abusive remarks are made about the witness than isolated, inadvertent
remarks about an opposing party’s expert witness.' "’

IX.  Judicial Admissions by Counsel in Closing Arguments



It is possible for counsel to make what amounts to a judicial admission in closing
argument.'”’ A judicial admission is a formal act by a party or his or her attorney in court
that dispenses with proof a fact claimed to be true and substitutes for legal evidence at
trial.”?'  To determine if a statement or action is a judicial admission, the trial court
analyzes it in the context of the trial.'*

For example, a statement made during cross-examination may not constitute a
judicial admission; however, the same statement may constitute a judicial admission if
made in opening or closing argument.'*’

In Lowe v Kang,'** the court held that statements made by an attorney in closing
argument may constitute a judicial admission. There, the defense attorney’s statement
that “[t]here is no question that there was fault on the part of both parties to this
occurrence” amounted to a judicial admission because counsel made it in closing
argument with full knowledge that both drivers were disputing liability in the case.'*

Conversely, some statements made by counsel may constitute an evidentiary
admission rather than a judicial admission.”® Courts consider counsel’s opinion about
what the evidence showed to be an evidential admission rather than judicial.'’
Therefore, be careful when discussing a client’s position about liability in summation.
When in doubt, express your opinion about what you believe the evidence demonstrates
rather than making blanket statements that may amount to a judicial admission.

X. Transcripts

Some courts hold that the trial court has discretion to permit counsel to read from
the trial transcript during closing argument,'*® reasoning that it would be more prejudicial
to inaccurately summarize than to read accurate testimony.'”” However, other courts do
not allow it.”° In People v Ammons,"”' the court held that reading from the trial
transcript was improper during closing argument because the jury must weigh the entire
testimony free from overemphasis on any portion that could result from verbatim
repetition at the end of trial.

XI. Instructions

Counsel can express their beliefs about the content of the court’s instructions
during closing argument unless such remarks are misleading."** It is reversible error to
deny an attorney that right. It is also error, however, for an attorney to slant and distort
the anticipated jury instructions in their favor.'*

Conversely, in Sidorewicz v Kostelny'* it was reversible error for the court, sua
sponte, to interrupt plaintiff’s counsel during his closing argument and prevent him from
discussing the anticipated instructions to the jury regarding the burden of proof and the
“scales of justice.” Moreover, it is proper for counsel to read the verdict form to the
jury'® and to use an enlarged poster of the jury instructions'*® in closing argument.



XII. Time Allowed for Closing Arguments

The time allowed for closing arguments is left to the trial court, which will only

be reversed on appeal if there is a manifest abuse of discretion.”>” The trial court is in the
best position to observe the nature and complexity of the issues and limit the time for
closing arguments accordingly.
In Grunsten v Malone,"® the plaintiff’s claim that he was denied a fair trial
because he had insufficient time to prepare for closing arguments was rejected because he
did not request additional time to prepare and the record failed to show how he was
prejudiced.

*The author would like to thank Matthew Rundio, a second year law student at Loyola University School
of Law, for his assistance with this article.
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